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Foreword 


Emory  University,  seeing  an  opportunity  to 
serve  the  state  and  the  nation,  established  the  South¬ 
eastern  Citizenship  Conference  in  1928.  The  suc¬ 
cess  of  the  first  session  led  to  the  decision  to  make 
the  Conference  an  annual  occasion.  The  purpose 
of  the  Conference  is  to  stimulate  an  active  and 
intelligent  interest  in  international,  national,  state, 
and  local  affairs.  It  has  been  made  financially  pos¬ 
sible  by  public-spirited  citizens  of  Atlanta. 

All  sessions  of  the  Conference  are  open  to  any¬ 
one  interested  in  public  affairs.  The  central  loca¬ 
tion  of  Emory  University  has  made  it  possible  for 
teachers  and  students  from  all  parts  of  the  South 
to  attend.  The  second  meeting  showed  a  decided 
increase  in  attendance  over  the  one  held  in  1928. 

The  following  lecture  on  the  World  Court  was 
delivered  by  Dr.  Antonio  S.  de  Bustamante  at  the 
opening  of  the  second  annual  session  of  the  Confer¬ 
ence  on  February  12,  1929.  This  lecture  was 
received  with  great  enthusiasm  by  a  large  audience. 
We  wish  to  express  our  deep  appreciation  of  this 
great  service  rendered  by  the  distinguished  speaker 
to  the  Citizenship  Conference,  to  Emory  University, 
and  to  the  entire  United  States. 

Harvey  W.  Cox,  Honorary  Chairman. 
Theodore  H.  Jack,  Chairman 

Cullen  B.  GOSNELL,  Director 

Ross  H.  McLean, 

Raymond  B.  Nixon, 

Members  of  Committee  on  Arrangements 


The  World  Court  and  the  United  States 

By 

Dr.  Antonio  S.  De  Bustamante, 

Judge  of  the  Permanent  Court  of  International  Justice 

— O— 

Mr.  President,  Ladies  and  Gentlemen: 

Accept  my  profound  thanks,  those  of  you  who  have  hon¬ 
ored  me  by  inviting  me  to  take  part  in  this  most  important 
meeting,  to  speak  here  on  the  World  Court,  and  accept  my 
thanks  also  you  who  now  do  me  the  further  honor,  likewise 
undeserved,  I  fear,  of  your  presence  on  this  occasion,  which  is 
to  me  a  memorable  one.  I  do  not  believe  that  I  interpret  wrong¬ 
ly  the  thought  of  my  country  when  I  transmit  to  all  of  you 
a  message,  at  once  affectionate  and  sincere,  from  your  immedi¬ 
ate  neighbor,  the  Cuban  Republic,  where  there  is  naught  but 
affection  and  good  will  towards  you.  There  they  cannot  for¬ 
get  that  in  your  busy  and  beautiful  city,  more  than  one  Cuban 
family  passed  the  terrible  days  of  our  last  struggle  for  inde¬ 
pendence  and  they  hold  for  you  only  grateful  remembrance. 

Cuba  is,  since  the  very  existence  of  the  World  Court,  one 
of  the  independent  and  sovereign  states  who  signed  its  Statute 
and  has  been  a  party  to  it.  This  enables  me,  both  as  a  wit¬ 
ness  and  as  a  participant  in  its  labors,  to  speak  to  you  of  that 
great  institution,  endeavoring  not  to  let  the  fact  of  my  being 
within  its  ranks  restrict  the  independence  of  my  scientific  judg¬ 
ment,  nor  allow  my  critical  opinion  to  be  exaggerated  by  the 
circumstance  of  my  teaching  these  subjects  in  the  University 
of  Havana,  now  twice  a  centenarian. 

A  series  of  impelling  motives,  which  we  have  the  grati¬ 
fication  of  sharing  with  yourselves,  led  Cuba  to  associate  it¬ 
self  with  that  Court  when  it  had  scarcely  been  established,  the 
principal  ones  being  a  love  of  justice,  the  desire  that  law  and 
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not  force  might  inspire  anci  govern  the  relation  between  States, 
the  conviction  that  thus  it  might  contribute  to  the  prevention  ckf 
wars,  which  have  ever  been  and  will  ever  be  the  scourge  of  man¬ 
kind,  and  the  conviction  that  in  this  work  of  peace  America 
plays  a  special  part  because  it  has  always  cherished  it  among 
its  most  constant  and  legitimate  aspirations. 

A  great  philanthropist  and  at  the  same  time  a  man  of  ac¬ 
tion,  Mr.  Edward  W.  Bok,  who  has  devoted  his  economic  re¬ 
sources,  his  time  and  his  personal  labor  to  the  American  Foun¬ 
dation  maintaining  the  American  Peace  Award,  has  written 
these  words  that  cannot  be  denied:  “The  World  Court  was  es¬ 
sentially  our  idea.  We  proclaimed  it  for  years;  we  labored  for 
it  and  finally  it  was  worked  out,  very  largely,  by  the  best 
American  brains.  It  is  of  American  origination:  it  came  into 
the  world  consciousness  because  of  American  initiative;  it  is 
American  in  its  conception  and  American  in  its  reflection  of 
our  strong  national  belief  in  Courts  of  Justice.  The  World 
Court  is  essentially  the  child  of  America.” 

Many  facts  might  be  cited  to  bring  out  the  truth  of  these 
statements.  At  the  third  conference  of  the  General  Peace  Con¬ 
vention,  held  in  Frankfort,  in  the  year  1851,  Mr.  Elihu  Bur- 
ritt  stated  that  since  1815  there  had  arisen  in  the  United  States 
a  powerful  movement  in  favor  of  the  creation  of  a  World 
Court.  Note  the  date,  now  more  than  a  century  ago,  because 
it  is  of  extraordinary  significance.  It  was  at  the  very  moment 
when,  the  first  Napoleon  having  fallen,  after  formidable  war¬ 
like  struggles,  the  Congress  of  Vienna  had  arranged  the  Euro¬ 
pean  political  world  in  a  manner  little  in  harmony  with  that 
of  a  Judge,  and  the  extremely  powerful  factor  that  later  fell 
under  the  weight  of  its  own  mistakes,  known  as  the  “Holy 
Alliance,”  was  itself  preparing  to  follow  a  similar  line  of  con¬ 
duct. 

And  in  the  field  of  official  activities,  when  not  a  Public 
Authority  in  the  entire  world  dreamed  of  this  kind  of  Court, 
the  legislature  of  the  State  of  Massachusetts,  in  1844,  and  that 
of  Vermont,  in  1852,  had  already  adopted  resolutions  favor- 
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able  to  a  Permanent  Court  of  International  Justice.  From  that 
time,  the  earnest  endeavors  of  all  elements,  scientific,  expert,  in¬ 
dividual  and  collective,  have  multiplied  continuously  in  this 
part  of  the  world,  and  to  review  them  many  volumes  would  be 
needed.  Suffice  it  to  say,  in  order  not  to  fatigue  your  attention 
with  details,  that  in  the  two  famous  Peace  Conferences  at  The 
Hague,  in  1899,  and  1907,  the  official  representation  of  the 
United  States  fought  manfully  for  the  triumph  of  this  ideal, 
and  when  it  was  realized  in  1920,  to  two  notable  American 
jurisconsults,  Mr.  Elihu  Root  and  Mr.  James  Brown  Scott,  are 
due  the  exact  formulas  which  made  possible  its  organization  and 
success. 

The  World  Court,  then,  is  in  existence  and  has  been  func¬ 
tioning  since  1922,  and  I  can  talk  before  you  of  its  creation,  its 
organization  and  its  work.  First  of  all:  Who  can  be  elected  as 
its  judges?  Article  2  of  its  Statute  says  “the  Permanent  Court 
of  International  Justice  shall  be  composed  of  a  body  of  inde¬ 
pendent  judges,  elected  regardless  of  their  nationality,  from 
among  persons  of  high  moral  character  who  possess  the  quali¬ 
fications  required  in  their  respective  countries  for  appointment 
to  the  highest  judicial  offices,  or  are  jurisconsults  of  recognized 
competence  in  international  law.’’  And  Article  9  adds,  that 
"at  every  election,  the  electors  shall  bear  in  mind  that  not  only 
should  all  the  persons  appointed  as  members  of  the  Court  pos¬ 
sess  the  qualifications  required,  but  the  whole  body  also  should 
represent  the  main  forms  of  civilization  and  the  principal  legal 
systems  of  the  world.’’ 

And  from  the  text  of  Article  77,  it  is  deduced  that  no  in¬ 
ternational  juridic  person  may  be  represented  in  the  Court  by 
more  than  one  of  its  nationals. 

The  necessary  precautions  having  thus  been  taken  with  re¬ 
spect  to  the  nominees  for  judges  and  their  qualifications  and  fit¬ 
ness,  the  Statute  adopts  another  no  less  important  measure  in 
order  that  the  nominations  for  candidates  may  be  independent 
of  the  governments  whose  acts  they  may  be  called  upon  to 
judge.  Not  wishing  to  commission  the  authorities  of  the  States 


5 


with  such  nominations,  it  adopted  the  procedure  we  will  refer 
to,  and  which  seems  as  ingenious  as  it  is  to  the  point.  Since 
1899,  by  resolution  of  the  First  Conference  of  The  Hague, 
a  Permanent  Court  of  Arbitration  was  created  which  is,  in  re¬ 
ality,  a  list  of  persons  qualified  to  be  arbitrators  and  disposed 
to  accept  that  office.  Each  adherent  nation,  and  the  United 
States  is  one  of  them,  designates  for  this  list  four  individuals, 
for  a  term  of  six  years,  this  term  being  the  one  to  which  the 
original  term  was  extended  at  the  time  of  revising  that  conven¬ 
tion  in  1907.  The  four  possible  arbitrators  are  not  public  func¬ 
tionaries,  nor  have  they,  after  being  nominated,  any  official 
connection  whatever  with  the  Government  of  the  country  to 
which  they  belong,  which  cannot  deprive  them  of  such  ap¬ 
pointment. 

To  these  potential  arbitrators  the  Statute  has  entrusted  the 
nomination  of  the  candidates  for  judges  of  the  World  Court. 
They  have  to  make  them,  not  in  accordance  with  the  mandate, 
but  the  recommendation  in  Article  6  of  the  Statute,  after  hear¬ 
ing  the  opinion  of  the  Supreme  Court  of  Justice,  the  Faculties 
or  Schools  of  Law  and  the  National  Academies  of  Law  or  the 
National  Departments  of  International  Academies  of  Law,  ex¬ 
isting  in  their  respective  countries. 

In  order  to  diversify  the  influence  of  these  candidacies,  the 
national  groups  do  not  propose  more  than  four  candidates, 
even  in  cases  of  election  of  the  total  number  which  reaches,  be¬ 
tween  judges  and  deputy  judges,  fifteen  in  all.  And  of  these 
four  only  two  can  be  of  the  same  nationality  as  the  nominat¬ 
ing  group,  which  therefore  requires  that  it  look  for  candidates 
of  international  renown.  If  there  be  but  one  vacancy,  the  nom¬ 
ination  shall  comprise  but  two  names. 

This  separation  between  those  who  must  present  candi- 
»cdates  and  the  Government  adhering  to  the  Statute  of  the  Court 
permits  the  making  of  nominations  by  States  not  within  the 
latter  category.  The  group  of  arbitrators  of  the  United  States, 
for  instance,  formulates  and  has  the  right  to  formulate  its  list, 
although  the  United  States  has  not  accepted  the  Statute.  Added 
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to  this  circumstance  the  need  of  each  country  presenting  the 
names  of  foreigners,  it  easily  permits  what  has  already  happen¬ 
ed — that  a  country  not  an  adherent  to  the  Court  may  have  one 
of  its  citizens  therein.  In  the  short  time  in  which  the  latter 
has  been  functioning,  two  eminent  citizens  of  the  United 
States  have  belonged  to  it,  Mr.  John  Basset  Moore,  for  many 
years  Professor  in  Columbia  University,  and  the  author  of  fa¬ 
mous  and  widely  known  works  on  International  Law,  and, 
at  the  present  time,  Mr.  Charles  Evans  Hughes,  the  illustrious 
jurist  and  statesman,  whose  name  alone  is  a  eulogy. 

The  candidates  obtained,  the  work  of  making  the  selection 
from  amongst  them,  which  the  nomination  implies,  must  be 
undertaken  and,  since  the  judges  must  be  fewer  than  the  States, 
and  each  one  would  like  to  have  a  representative  in  the  Court, 
this  problem  caused  the  failure  of  the  attempt  to  create  the 
Court  in  the  Second  Peace  Conference  at  The  Hague,  in  1907, 
and  originated  the  numberless  discussions  and  plans  for  many 
years  since.  Fundamentally  these  discussions  originated  in  the 
fact  that  the  Great  Powers  wished  to  dominate  the  Court  and 
the  small  ones  distrusted  an  organization  that  might  be  con¬ 
verted  into  an  instrument  in  the  hands  of  others.  It  was  not 
possible  to  reach  an  agreement  by  any  formula  whereby  any 
one  of  the  groups  would  have  the  preferential  right  or  power 
over  the  others  to  have  their  judges  there,  and  it  was  easier  to 
come  to  an  agreement  if  neither  side  were  in  a  position  to  ap¬ 
point  them  exclusively  but  both  sides  could  prevent  the  ap¬ 
pointment  of  a  judge  who  might  not  merit  the  confidence  of 
one  or  the  other.  And  that  is  what  the  highly  esteemed  repre¬ 
sentatives  of  the  United  States  contrived  to  do  with  singular  in¬ 
genuity  and  tact,  in  the  Committee  of  Jurisconsults  that  pre¬ 
pared  the  existing  Statute  of  the  Court. 

By  the  Treaty  of  Versailles  the  League  of  Nations  was 
formed,  it  being  composed  of  two  bodies,  having  equal  facul¬ 
ties:  A  Council  formed  by  the  permanent  representatives  of  the 
Great  Powers  and  by  a  variable  group  of  the  representatives 
of  the  remaining  ones,  but  in  reality  dominated,  politically,  by 
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the  former,  and  an  Assembly,  in  which  each  adherent  nation, 
whatever  its  importance  might  be,  has  one  vote  and  in  which 
the  smaller  States,  that  are  far  more  numerous,  can  conse¬ 
quently  make  their  opinions  prevail.  The  formula  consisted 
in  agreeing  to  a  double  and  simultaneous  vote  for  the  election 
of  Judges  to  the  Court,  who  are  elected  only  when  they  have 
obtained  the  majority  of  votes  in  the  Council  and  in  the  As¬ 
sembly,  separately.  And  upon  establishing  it,  it  may  be  ob¬ 
served  that  the  repeated  vote  of  the  Assembly  in  favor  of  a 
candidate  was  annulled  by  the  adverse  opinion  of  the  Council 
and  the  same  in  the  opposite  case.  When  this  difference  oc¬ 
curs,  both  bodies  appoint  a  mixed  Commission  to  find  a  com¬ 
mon  candidate  or  by  mutual  compromise,  and  if  this  method 
fails  also,  the  right  of  election  passes  to  the  Court  itself,  but 
it  can  only  appoint  one  of  the  candidates  who  may  have  ob¬ 
tained  votes  in  the  Council  or  in  the  Assembly. 

Once  the  Court  is  organized  and  filled,  in  accordance  with 
the  Statute  that  governs  it,  it  has,  before  everything  else,  a 
three-fold  mission.  First,  to  study  and  resolve  any  litigation 
of  an  international  character  which  the  States  submit  to  it.  In 
this  way  and  up  to  now,  52  nations,  European,  American  and 
Asiatic,  have,  in  accordance  with  justice,  voluntarily  achieved 
adherence  to  the  Statute,  but  even  those  who  have  not  joined 
it  may  avail  themselves  of  it  by  signing  a  declaration  to  that 
effect. 

On  the  other  hand,  the  international  units  that  can  appear 
before  it  are  empowered  “ipso  facto”  to  give  it  the  same  func¬ 
tions  which  the  national  courts  have  within  each  country,  so 
that  it  is  enough  for  them  to  state  that  they  recognize  its  juris¬ 
diction  as  binding,  without  the  need  of  an  international  agree¬ 
ment,  for  any  and  all  legal  controversies  relating  to;  (a)  The 
interpretation  of  a  treaty;  (b)  Any  dispute  concerning  inter¬ 
national  law;  (c)  The  existence  of  any  fact  which,  if  proved, 
may  constitute  a  violation  of  an  international  obligation,  and 
(d)  The  nature  of  the  amount  of  reparations  due  on  account 
of  the  infringement  of  an  international  obligation.  This  dec- 
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laration  may  be  made  unconditionally  or  made  a  matter  of  re¬ 
ciprocity  for  a  certain  time.  Up  to  the  present,  twenty-seven 
nations  have  signed  it,  more  or  less  unreservedly.  In  ad¬ 
dition  to  this,  by  a  series  of  International  Treaties,  in  force  and 
sufficiently  numerous,  the  authority  of  the  Court  has  been  estab¬ 
lished  as  binding  on  several  nations,  and  it  has  in  this  way  al¬ 
ready  had  occasion  to  enforce  it  in  litigations. 

The  third  activity  refers  to  the  reports  or  opinions  asked 
of  it.  The  Court  may  give  an  advisory  opinion  on  any  dis¬ 
pute  or  question  referred  to  it  by  the  Council  or  by  the  As¬ 
sembly  of  The  League  of  Nations.  This  function  has  served, 
in  one  case,  to  have  the  interested  countries  pledge  themselves 
in  advance  to  decide  their  differences  in  accordance  with  the 
opinion  of  the  Court,  which  is  a  circumstance  that  makes  its 
decision  equivalent  to  an  arbitration,  without  the  internal  diffi¬ 
culties  that  may  come  up  to  block  the  final  agreement  to  the 
latter. 

This  three-fold  office  has  engaged  the  Court  during  the 
seven  years  that  it  has  been  functioning.  Up  to  date  it  has 
adjudged  sixteen  litigations  between  States  and  has  given 
sixteen  opinions.  It  has,  at  present,  five  controversies  and 
one  opinion  pending  its  regular  session  in  the  month  of  June 
next.  And  in  decisions  rendered  and  proceedings  pending,  the 
interested  nations  are  those  of  the  European  and  American 
continents,  although  it  must  be  admitted  that  Europe,  shaken 
by  the  consequences  of  the  last  world  war,  shows  a  great  ma¬ 
jority  in  these  statistics.  The  United  States,  as  a  logical  re¬ 
sult  of  not  having  yet  adhered  to  the  Court,  does  not  figure 
amongst  the  litigant  nations. 

The  trial  of  cases  is  conducted  with  all  the  guarantees  imag¬ 
inable.  Whoever  has  an  interest  in  them  can  appear  and  be 
heard.  In  the  cases  of  an  advisory  opinion,  the  Court  it¬ 
self  notifies  them  of  the  question,  in  case  they  care  to  take 
part  in  it.  And  in  all  litigations  and  consultations,  the  in¬ 
terested  nations  have  been  given  the  right  to  name  a  judge  ad 
hoc  for  the  cases  that  concern  them,  if  there  be  no  Judge  of 
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their  nationality  in  the  Court.  The  written  substantiation  of 
the  cases  is  very  ample  and,  as  a  general  rule,  every  State  has 
two  opportunities  to  explain  its  rights  in  this  manner 
and  refute  the  allegations  to  the  contrary.  The  proceedings  in 
writing  are  followed  by  a  public  hearing,  also  very  ample  and 
secured,  in  which  the  Tribunal  hears,  as  do  all  those  who  at¬ 
tend,  the  allegations  that  it  is  desired  to  make  to  it.  And  the 
same  freedom  exists  with  regard  to  the  evidence  which  each  of 
the  litigants  presents  or  requests.  Needless  to  say,  the  judg¬ 
ments  and  opinions  rendered  are  read  at  a  public  hearing  and 
are  printed  for  that  occasion  and  distributed  among  all  the  in¬ 
terested  parties. 

The  Tribunal  studies  the  cases  with  extraordinary  atten¬ 
tion  and  minutely.  Each  of  the  judges  must  give  his  opinion 
in  writing  and  these  opinions,  as  well  as  the  proposed  judg¬ 
ment,  are  deliberated  upon  repeatedly  and  extensively.  You 
may  be  assured  that  none  of  the  judges  are  in  any  way  preju¬ 
diced  and  that  the  sole  interest  of  all  is  to  render  justice  where 
justice  is  due.  As  further  security,  judges  who  may  not  be 
in  accord,  either  wholly  or  in  part,  with  the  views  of  the  ma¬ 
jority,  have  the  right,  which  they  constantly  exercise,  to  place 
their  disagreement  publicly  on  record,  and  if  it  be  considered 
opportune,  the  reasons  on  which  it  is  founded.  Two  cases, 
amongst  others,  will  serve  to  evidence  the  impartiality  and 
high  disinterestedness  with  which  the  Court  acts.  Not  long 
ago,  a  case  came  up  wherein  a  Judge,  a  citizen  of  one  of  the 
Great  Powers,  adjudged  and  voted  against  his  nation.  And 
likewise,  not  so  long  ago,  a  Great  Power  having  instituted  pro¬ 
ceedings  to  decide  if  a  small  country,  having  a  civilization  and 
traditions  very  different  from  our  own — the  Republic  of  Tur¬ 
key — had  infringed  a  Treaty  and  offended  against  international 
law,  Turkey  won  and  the  strong  nation,  plaintiff  in  the  case, 
lost  it. 

As  I  have  previously  intimated,  the  United  States  is  not  as 
yet  one  of  the  nations  adhering  to  the  World  Court.  The 
reasons  for  this  regrettable  aloofness  are  not  fundamental  ones. 
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but  are  due  solely  to  the  occasion  and  the  manner  in  which 
the  Court  was  created.  Its  immediate  origin,  from  a  material 
viewpoint,  is  found  in  Article  14  of  the  Treaty  of  Versailles, 
of  June  28,  1929,  which  reads  thus; 

“The  Council  shall  formulate  and  submit  to  the  members 
of  the  League,  for  adoption,  plans  for  the  establishment  of  a 
Permanent  Court  of  International  Justice.”  Inasmuch  as  the 
United  States  did  not  ratify  the  Treaty  of  Versailles,  it  re¬ 
mained  outside  of  the  Council,  and  although  two  of  its  most 
distinguished  jurisconsults  acted  on  the  Committee  which  pre¬ 
pared  the  plan  of  the  Court,  this  plan  was  not  officially  sub¬ 
mitted  to  it.  When  the  Council  and  the  Assembly  of  the 
League  of  Nations  had  signified  their  approval  of  the  plan,  for 
the  United  States  it  was  a  labor  in  which  it  had  had,  offi¬ 
cially,  no  part,  and  which  public  opinion,  or  at  least  a  portion 
of  it,  considered  as  something  relating  to,  or  intimately  con¬ 
nected  with  the  League  of  Nations  to  which  it  had  shown  frank 
hostility. 

Nevertheless,  the  innate  truth  in  things,  where  it  touched 
the  Court,  was  rapidly  opening  the  way,  and  the  friends  of 
international  justice  who  were,  and  are,  amongst  you,  as  in 
all  cultured  and  advanced  peoples  very  numerous,  were  endeav¬ 
oring  to  find  a  way  out  of  that  situation.  The  result  of  these 
efforts  was  a  message  which  the  President  of  the  Republic,  Mr, 
Harding,  addressed  to  the  United  States  Senate  on  February 
24,  1923,  requesting  the  approval  necessary  for  adherence  to 
the  Statute  of  the  Court.  To  this  message  was  attached  a  let¬ 
ter  from  the  Secretary  of  State,  Mr.  Charles  Evans  Hughes, 
now  Judge  of  the  Court,  proposing  four  conditions  for  the  ad¬ 
herence  of  the  United  States  to  the  Statute. 

These  four  conditions  were  as  follows:  1.  That  any  such 
adherence  shall  not  be  taken  to  involve  any  legal  relation  on 
the  part  of  the  United  States  to  the  League  of  Nations  or  the 
assumption  of  any  obligation  by  the  United  States  under  the 
Covenant  of  the  League  of  Nations  constituting  Part  1  of  the 
Treaty  of  Versailles.  2.  That  the  United  States  shall  be 
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permitted  to  participate,  through  representatives  designated  for 
that  purpose,  and  upon  an  equality  \vith  the  other  States,  mem¬ 
bers,  respectively,  of  the  Council  and  the  Assembly  of  the 
League  of  Nations,  in  any  and  all  proceedings  of  cither  the 
Council  or  the  Assembly  for  the  election  of  Judges  or  Deputy 
Judges  of  the  Permanent  Court  of  International  Justice,  or  for 
the  filling  of  vacancies.  3.  That  the  United  States  will  pay 
a  fair  share  of  the  expenses  of  the  Court,  as  determined  and 
appropriated  from  time  to  time  by  the  Congress  of  the  United 
States.  4.  That  the  Statute  for  the  Permanent  Court  of  In¬ 
ternational  Justice  adjoined  to  the  Protocol  shall  not  be  amend¬ 
ed  without  the  consent  of  the  United  States. 

The  platforms  of  the  two  great  political  parties  of  the 
United  States,  in  the  presidential  election  of  1924,  which  fol¬ 
lowed  this  message,  coincided  with  the  idea  of  adherence  to 
the  Court  but  subordinated  it  to  other  conditions.  That  of 
the  Democratic  party  stated  the  following; 

“It  is  of  supreme  importance  to  civilization  and  to  man¬ 
kind  that  America  be  placed  and  kept  on  the  right  side  of  the 
greatest  moral  question  of  our  time,  and  therefore  the  Demo¬ 
cratic  party  renews  its  declaration  of  confidence  in  the  ideal  of 
world  peace,  the  League  of  Nations  and  the  World  Court  of 
Justice,  as  together  constituting  the  supreme  effort  of  the  states¬ 
manship  and  religious  conviction  of  our  time  to  organize  the 
world  for  peace.” 

On  its  part,  the  Republican  platform  contained  the  declara¬ 
tion  which  we  will  quote: 

“The  Republican  party  reaffirms  its  stand  for  agreement 
among  the  nations  to  prevent  war  and  preserve  peace.  As  an 
important  step  in  this  direction  we  endorse  the  Permanent 
Court  of  International  Justice  and  favor  the  adherence  of  the 
United  States  to  this  tribunal  as  recommended  by  President 
Coolidge.  This  Government  has  definitely  refused  member¬ 
ship  in  the  League  of  Nations  and  to  assume  any  obligations 
under  the  Covenant  of  the  League.  On  this  we  stand.” 

It  is  clearly  seen  in  the  phrases  we  have  just  cited  where 
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the  fundamental  difference  lay  between  these  two  great  cur¬ 
rents  of  opinion.  Both  concurred  in  the  desire  and  in  the 
need  of  the  United  States  being  among  the  nations  adhering 
to  the  Court  and  not  remaining  outside  the  sphere  of  world 
justice:  but  some  connected  this  with  entrance  into  the  League 
of  Nations  and  others  required  that  the  League  be  entirely  sep¬ 
arated  from  the  participation  of  the  United  States  in  the  World 
Court. 

Many  resolutions  were  presented  in  the  Senate  at  Wash¬ 
ington,  with  that  object  in  view,  all  of  them  of  great  import¬ 
ance  and  carefully  studied  out.  Apart  from  that  of  Senator 
Lodge,  which  involved  a  complete  revision  of  the  Court’s  Stat¬ 
ute,  and  that  of  Senator  Pepper,  which  amended  it  in  numerous 
provisions,  we  must  mention  that  of  Senator  Swanson,  which 
accepted  all  the  reservations  proposed  by  the  Secretary  of  State, 
but  added  one  more,  which  we  will  find  later,  though  in  a 
different  form,  in  the  final  vote  on  the  resolution.  The  pro¬ 
posal  of  Senator  Swanson  reads  thus: 

“That  the  United  States  shall  be  in  no  manner  bound 
by  an  advisory  opinion  of  the  Permanent  Court  of  Interna¬ 
tional  Justice  not  rendered  pursuant  to  a  request  in  which  it,  the 
United  States,  shall  expressly  join  in  accordance  with  the  Stat¬ 
ute  for  the  said  Court  adjoined  to  the  protocol  of  signature 
of  same  to  which  the  United  States  shall  become  signatory.” 

The  Senate  discussed  all  these  problems  fully  from  Decem¬ 
ber,  1925,  to  January,  1926,  and  as  a  result  of  its  deliberations, 
it  reached  an  agreement  on  the  adherence  of  the  United  States 
to  the  Protocol  of  December  16,  1920,  and  to  the  Statute  of 
the  Court,  with  the  following  conditions: 

“1.  That  such  adherence  shall  not  be  taken  to  involve 
any  legal  relation  on  the  part  of  the  United  States  to  the 
League  of  Nations,  or  the  assumption  of  any  obligations  by 
the  United  States  under  the  Treaty  of  Versailles. 

II.  That  the  United  States  should  be  permitted  to  partici¬ 
pate  through  representatives  designated  for  the  purpose  and 
upon  an  equality  with  the  other  States,  Members,  respectively, 
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of  the  Council  and  Assembly  of  the  League  of  Nations,  in  any 
and  all  proceedings  of  either  the  Council  or  the  Assembly  for 
the  election  of  judges  or  deputy-judges  of  the  Permanent  Court 
of  International  Justice  or  for  the  filling  of  vacancies. 

III.  That  the  United  States  will  pay  a  fair  share  of  the  ex¬ 
penses  of  the  Court  as  determined  and  appropriated  from  time 
to  time  by  the  Congress  of  the  United  States. 

IV.  That  the  United  States  may  at  any  time  withdraw 
its  adherence  to  the  said  Protocol  and  that  the  Statute  of  the 
Permanent  Court  of  International  Justice  adjoined  to  the  Proto¬ 
col  shall  not  be  amended  without  the  consent  of  the  United 
States. 

V.  That  the  Court  shall  not  render  any  advisory  opin¬ 
ion  except  publicly  after  due  notice  to  all  States  adhering  to 
the  Court  and  to  all  interested  States  and  after  public  hearing 
or  opportunity  for  hearing  given  to  any  State  concerned;  nor 
shall  it,  without  the  consent  of  the  United  States,  entertain  any 
request  for  an  advisory  opinion  touching  any  dispute  or  ques¬ 
tion  in  which  the  United  States  has  or  claims  an  interest. 

Each  of  the  States  signatories  of  the  said  Protocol  should 
previously  accept  these  five  reservations  and  conditions.” 

Some  States,  among  them  the  Republic  of  Cuba,  immedi¬ 
ately  expressed  their  conformity  with  these  reservations:  but 
the  Council  of  the  League  of  Nations  being  informed  of  them 
in  an  official  letter  addressed  to  its  Secretary  General,  on  the 
2nd  of  March,  1926,  by  the  Secretary  of  State  of  the  United 
States,  the  Council  resolved  on  the  1 8th  of  the  same  month  and 
year  to  call  a  Conference  of  the  signatory  States  of  the  Statute, 
for  the  1st  of  September  of  that  year.  The  Conference  did, 
in  fact,  meet,  although  the  United  States,  for  the  reasons  given 
in  an  official  letter  of  April  7th  of  that  year,  declined  to  at¬ 
tend.  As  a  part  of  its  deliberations,  the  following  issues  were 
voted  on: 

"Reservation  I’’ 

"It  may  be  agreed  that  the  adherence  of  the  United  States  to  the  Proto¬ 
col  of  December  16,  1920,  and  the  Statute  of  the  Permanent  Court  of  In¬ 
ternational  Justice  annexed  thereto  shall  not  be  taken  to  involve  any  legal 
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relation  on  the  part  of  the  United  States  to  the  League  of  Nations  or  the 
assumption  of  any  obligations  by  the  United  States  under  the  Treaty  of 
Peace  of  Versailles  of  June  28,  1919.” 

“Reservation  II” 

"It  may  be  agreed  that  the  United  States  may  participate,  through  rep¬ 
resentatives  designated  for  the  purpose  and  upon  an  equality  with  the  other 
States,  Members  of  the  League  of  Nations,  represented  in  the  Council  or  in 
the  Assembly,  in  any  and  all  proceedings  of  either  the  Council  or  the  Assem¬ 
bly  for  the  election  of  judges  or  deputy-judges  of  the  Permanent  Court  of 
International  Justice,  or  for  the  filling  of  vacancies.” 

"Reservation  III” 

“It  may  be  agreed  that  the  United  States  pay  a  fair  share  of  the  ex¬ 
penses  of  the  Court  as  determined  and  appropriated  from  time  to  time  by 
the  Congress  of  the  United  States.” 

“Reservation  IV” 

“A.  It  may  be  agreed  that  the  United  States  may  at  any  time  with¬ 
draw  its  adherence  to  the  Protocol  of  December  16,  1920. 

In  order  to  assure  equality  of  treatment,  it  seems  natural  that  the  sig¬ 
natory  States,  acting  together  and  by  not  less  than  a  majority  of  two-thirds, 
should  possess  the  corresponding  right  to  withdraw  their  acceptance  of  the 
special  conditions  attached  by  the  United  States  to  its  adherence  to  the  said 
Protocol  in  the  second  part  of  the  fourth  reservation  and  in  the  fifth 
reservation.  In  this  way  the  status  quo  ante  could  be  re-established  if  it 
were  found  that  the  arrangement  agreed  upon  was  not  yielding  satisfactory 
results. 

It  is  to  be  hoped,  nevertheless,  that  no  such  withdrawal  will  be  made 
without  an  attempt  by  a  previous  exchange  of  views  to  solve  any  difficulties 
which  may  arise. 

B.  It  may  be  agreed  that  the  Statute  of  the  Permanent  Court  of  In¬ 
ternational  Justice  annexed  to  the  Protocol  of  December  16,  1920,  shall  not 
be  amended  without  the  consent  of  the  United  States.” 

“Reservation  V” 

“A.  In  the  matter  of  advisory  opinions,  and  in  the  first  place  as  re¬ 
gards  the  first  part  of  the  fifth  reservation,  the  Government  of  the  United 
States  will,  no  doubt,  have  become  aware,  since  the  despatch  of  its  letters 
to  the  various  Governments,  of  the  provisions  of  Articles  73  and  74  of 
the  Rules  of  the  Court  as  amended  by  the  Court  of  July  31,  1926  (Annex 
A)  .  It  ‘is  believed  that  these  provisions  are  such  as  to  give  satisfaction  to 
the  United  States,  having  been  made  by  the  Court  in  exercise  of  its  powers 
under  Article  30  of  its  Statute.  Moreover,  the  signatory  States  might 
study  with  the  United  States  the  possible  incorporation  of  certain  stipula¬ 
tions  of  principle  on  this  subject  in  a  protocol  of  execution  such  as  is  set 
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forth  hereinafter  (Annex  B) ,  notably  as  regards  the  rendering  of  advisory 
opinions  in  public. 

B.  The  second  part  of  the  fifth  reservation  makes  it  convenient  to  dis¬ 
tinguish  between  advisory  opinions  asked  for  in  the  case  of  a  dispute  to 
which  the  United  States  is  a  party  and  that  of  advisory  opinions  asked  for 
in  the  case  of  a  dispute  to  which  the  United  States  is  not  a  patty  but  in 
which  it  claims  an  interest,  or  in  the  case  of  a  question,  other  than  a  dis¬ 
pute,  in  which  the  United  States  claims  an  interest. 

As  regards  disputes  to  which  the  United  States  is  a  party,  it  seems  suf¬ 
ficient  to  refer  to  the  jurisprudence  of  the  Court,  which  has  already  had  oc¬ 
casion  to  pronounce  upon  the  matter  of  disputes  between  a  Member  of  the 
League  of  Nations  and  a  State  not  belonging  to  the  League.  This  juris¬ 
prudence,  as  formulated  in  Advisory  Opinion  No.  5  (Eastern  Carelia) ,  given 
on  July  23,  1923,  seems  to  meet  the  desire  of  the  United  States.” 

"As  regards  disputes  to  which  the  United  States  is  not  a  party  but 
in  which  it  claims  an  interest,  and  as  regards  questions,  other  than  dis¬ 
putes,  in  which  the  United  States  claims  an  interest,  the  Conference  under¬ 
stands  the  object  of  the  United  States  to  be  to  assure  to  itself  a  position  of 
equality  with  States  represented  either  on  the  Council  or  in  the  Assembly 
of  the  League  of  Nations.  This  principle  should  be  agreed  to.  But  the 
fifth  reservation  appears  to  rest  upon  the  presumption  that  the  adoption  of 
a  request  for  an  advisory  opinion  by  the  Council  or  Assembly  requires  a 
unanimous  vote.  No  such  presumption,  however,  has  so  far  been  estab¬ 
lished.  It  is  therefore  impossible  to  say  with  certainty  whether  in  some 
cases,  or  possibly  in  all  cases,  a  decision  by  a  majority  is  not  sufficient.  In 
any  event  the  United  States  should  be  guaranteed  a  position  of  equality  in 
this  respect;  that  is  to  say,  in  any  case  where  a  State  represented  on  the 
Council  or  in  the  Assembly  would  possess  the  right  of  preventing,  by  op¬ 
position  in  either  of  these  bodies,  the  adoption  of  a  proposal  to  request  an 
advisory  opinion  from  the  Court,  the  United  States  shall  enjoy  an  equivalent 
right.” 

The  Conference,  going  further  yet,  prepared  for  signing  by 
all  parties  a  preliminary  draft  of  the  Protocol,  which  reads  thus: 

"The  States  signatories  of  the  Protocol  of  Signature  of  the  Permanent 
Court  of  International  Justice,  dated  December  16,  1920,  and  the  United 
States  of  America,  through  the  undersigned  duly  authorized  representatives, 
have  agreed  upon  the  following  provisions  regarding  the  adherence  by  the 
United  States  of  America  to  the  said  Protocol,  subject  to  the  five  reservations 
formulated  by  the  United  States.” 

"Article  1” 

"The  United  States  shall  be  admitted  to  participate,  through  represen¬ 
tatives  designated  for  the  purpose  and  upon  an  equality  with  the  signatory 
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States,  Members  of  the  League  of  Nations,  represented  in  the  Council  or  in 
the  Assembly,  in  any  and  all  proceedings  of  either  the  Council  or  the  As¬ 
sembly  for  the  election  of  judges  or  deputy-judges  of  the  Permanent  Court 
of  International  Justice,  provided  for  in  the  Statute  of  the  Court.  The  vote 
of  the  United  States  shall  be  counted  in  determining  the  absolute  majority 
of  votes  required  by  the  Statute.” 

"Article  2” 

"No  amendment  of  the  Statute  annexed  to  the  Protocol  of  December 
16,  1920,  may  be  made  without  the  consent  of  all  the  Contracting  States.” 

"ARTICLE  3” 

"TTie  Court  shall  render  advisory  opinions  in  public  session.” 

"Article  4” 

"The  manner  in  which  the  consent  provided  for  in  the  second  part  of 
the  fifth  reservation  is  to  be  given,  will  be  the  subject  of  an  understanding 
to  be  reached  by  the  Government  of  the  United  States  with  the  Council  of 
the  League  of  Nations. 

TTte  States  signatories  of  the  Protocol  of  December  16,  1920,  will 
be  informed  as  soon  as  the  understanding  contemplated  by  the  preceding 
paragraph  has  been  reached. 

Should  the  United  States  offer  objection  to  an  advisory  opinion  being 
given  by  the  Court,  at  the  request  of  the  Council  or  the  Assembly,  concern¬ 
ing  a  dispute  to  which  the  United  States  is  not  a  party  or  concerning  a  ques- 
ton  other  than  a  dispute  between  States,  the  Court  will  attribute  o  such 
objection  the  same  force  and  effect  as  attached  to  a  vote  against  asking  for 
the  opinion  given  by  a  member  of  the  League  of  Nations  either  in  the 
Assembly  or  in  the  Council. 

"Article  5” 

"Subject  to  the  provisions  of  Article  7  below,  the  provisions  of  the 
present  Protocol  shall  have  the  same  force  and  effect  as  the  provisions  of  the 
Statute  annexed  to  the  Protocol  of  December  16,  1920.” 

"Article  6” 

"The  present  Protocol  shall  be  ratified.  Each  shall  forward  the  in¬ 
strument  of  ratification  to  the  Secretary  General  of  the  League  of  Na¬ 
tions,  who  shall  inform  all  the  other  signatory  States.  The  instruments  of 
ratification  shall  be  deposited  in  the  archives  of  the  Secretariat  of  the  League 
of  Nations. 

The  present  Protocol  shall  come  into  force  as  soon  as  all  the  States 
which  have  ratified  the  Protocol  of  December  16,  1920,  including  the  United 
States,  have  deposited  their  ratifications.” 

"Article  7” 

"The  United  States  may  at  any  time  notify  the  Secretary  General  of 
the  League  of  Nations  that  it  withdraws  its  adherence  to  the  Protocol  of 
cate  this  notification  to  all  the  other  States  signatories  of  the  Protocol. 
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In  such  case  the  present  Protocol  shall  cease  to  be  in  force  as  from  the 
receipt  by  the  Secretary  General  of  the  notification  by  the  United  States. 

On  their  part,  each  of  the  Contracting  States  may  at  any  time  notify 
the  Secretary  General  of  the  League  of  Nations  that  it  desires  to  withdraw 
its  acceptance  of  the  special  conditions  attached  by  the  United  States  to  its 
December  16,  1920.  The  Secretary  General  shall  immediately  communi- 
adherence  to  the  Protocol  of  December  16,  1920,  in  the  second  part  of  its 
fourth  reservation  and  in  its  fifth  reservation.  The  Secretary  General  shall 
immediately  give  communication  of  this  notification  to  each  of  the  States 
signatories  of  the  present  Protocol.  The  present  Protocol  shall  be  consid¬ 
ered  as  ceasing  to  be  in  force  if  and  when,  within  one  year  from  the  re¬ 
ceipt  of  the  said  notification,  not  less  than  two-thirds  of  the  Contracting 
States  other  than  the  United  States  shall  have  notified  the  Secretary  General 
of  the  League  of  Nations  that  they  desire  to  withdraw  the  above  men¬ 
tioned  acceptance.” 

“Article  8” 

“The  present  Protocol  shall  remain  open  for  signature  by  any  State 
which  may  in  the  future  sign  the  Protocol  of  December  16,  1920.” 


Here  negotiations  were  interrupted  and  to  all  appearances 
at  a  dead  standstill  until  recently,  when  the  League  adopted  a 
resolution  to  appoint  a  Commission  of  Jurisconsults  to  study 
the  amendments  that  might  be  introduced  in  the  existing  Stat¬ 
ute,  by  reason  of  the  time  approaching  for  the  first  change  in 
the  Court’s  judges.  For  the  meetings  of  the  Commission  which 
will  commence  on  March  1 2th  next,  an  invitation  has  been  ex¬ 
tended,  as  to  be  one  of  its  Members,  Mr.  Elihu  Root,  who  had 
attended  in  the  same  capacity,  the  old  Commission  which  pre¬ 
pared  the  existing  Statute,  at  The  Hague.  This  proposed  meet¬ 
ing  may  serve  to  overcome  all  difficulties,  if  the  Commission 
takes  the  attitude  of  the  United  States  Senate  into  account  and 
seeks  a  way  to  satisfy  it  by  solutions  that  will  please  every¬ 
body.  Studying  the  Reservations  made,  one  by  one,  it  will  be 
possible  for  us  to  verify  that  this  is  not  difficult  to  do,  and 
that,  honestly  studied,  all  the  interested  nations  can  give  their 
assent,  as  a  number  of  them  have  already  done  from  the  be¬ 
ginning.  From  these  resolutions  a  new  Statute  would  result 
which,  with  its  corresponding  Protocol,  would  have  to  be  rati¬ 
fied  by  all  the  adherent  countries  and,  among  them,  the  United 
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States,  with  the  previous  approval  of  the  Senate.  It  would  take 
up  again,  with  the  adequate  constitutional  procedure,  the  proc¬ 
ess  of  that  international  agreement:  but  it  is  not  to  be  believed, 
after  the  other  nations  have  introduced  the  amendments  in  the 
Statute  to  give  the  United  States  complete  satisfaction,  that  new 
demands  would  be  brought  forward  by  the  latter.  What  it  de¬ 
sires  in  order  to  be  sure  that  its  adherence  to  the  Court  need 
not  compromise  its  interests,  its  ideals  and  its  policy,  has  al¬ 
ready  been  stated  in  the  resolution  of  the  Senate  which  we  have 
had  occasion  to  quote. 

Let  me  now  examine  these  reservations  and  stipulations,  de¬ 
termining  the  method  which,  in  my  judgment,  might  be  adopted 
to  solve  this  great  problem  in  the  interests  of  international  justice 
and,  consequently,  for  the  peace  and  progress  of  the  world. 

The  first  Reservation  and  the  most  fundamental  one  of 
all,  because  the  majority  of  the  remaining  ones  are  a  sequence 
to  it,  affirms  the  intention  of  the  United  States  that  its  ad¬ 
herence  shall  not  involve  any  legal  connection  with  the  League 
of  Nations  or  the  acceptance  of  obligations  under  the  Treaty 
of  Versailles.  This  appears  evident  as  regards  every  nation 
that  did  not  sign  or  ratify  the  Treaty:  but,  in  addition  to  that, 
a  series  of  facts  and  legal  considerations  necessarily  lead  to  the 
same  conclusion.  Observe,  in  the  first  place,  that  the  League 
and  the  Court  are  dependent  on  separate  and  independent  inter¬ 
national  instruments.  The  League  was  born  of  the  Covenant 
of  the  Treaty  of  Versailles,  on  June  28,  1919,  and  every  one 
of  its  modifications  are  made  by  means  of  amendments  to  that 
treaty:  whereas,  the  Court  has  its  origin  and  its  regulation  in 
a  protocol  and  Statute  of  a  different  date  and  form,  resolved 
on  December  13,  1920.  It  is  possible  for  a  State  to  form  one 
of  the  League  of  Nations  and  to  have  ratified  the  Treaty  of 
Versailles  and,  nevertheless,  not  to  be  an  adherent  of  the  Court, 
on  account  of  not  having  signed  or  ratified  the  Protocol  and 
the  Statute,  and  more  than  one  nation  finds  itself  in  that  sit¬ 
uation. 

Inversely,  Article  35  of  the  Statute  of  the  Court  says  that 
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the  latter  shall  be  open  to  the  States  that  are  not  members  of 
the  League,  nor  mentioned  in  the  annex  of  the  Covenant,  and 
by  a  resolution  of  the  Council,  of  May  17,  1922,  the  manner 
of  entry  is  outlined.  It  is  a  declaration  before  the  Court  that 
obligates  no  one  with  respect  to  the  League  or  the  Treaty  of 
Versailles. 

It  is  true  that  the  election  of  judges  is  effected  in  sessions  of 
the  Council  and  the  Assembly  of  the  League,  and  that  the  of¬ 
fice  of  the  Secretary  of  the  latter  body  collects  from  the  vari¬ 
ous  nations  the  sums  which,  by  agreement  of  them  all  as  to  the 
manner  of  contributing,  are  devoted  to  the  maintenance  of  the 
Court.  It  is  also  true  that  the  Statute  was  formulated  by  a 
Commission  of  Jurisconsults  whom  the  League  had  appointed, 
and  the  Nations  discussed  it  and  approved  it  in  the  sessions  of 
the  latter  body,  without  prejudice  to  their  signing  and  ratify¬ 
ing  it  individually  and  separately.  But  it  is  none  the  less  true, 
for  example,  that  the  President  of  the  United  States  appoints 
Magistrates  of  the  Supreme  Court  and  the  Senate  approves 
them:  that  Congress  in  its  sessions  votes  the  necessary  funds  for 
the  maintenance  and  expenses  of  that  Tribunal;  that  the  Sec¬ 
retary  of  the  Treasury  orders  their  payment  as  a  part  of  the 
obligations  of  the  Union;  and  that  Congress  enacts  and  changes 
the  laws  by  virtue  of  which  the  highest  juridical  body  of  the 
United  States  functions.  Yet  from  this  could  anyone  in  good 
faith  affirm  that  the  Supreme  Court  is  not  an  independent  pow¬ 
er?  And  who  would  presume  it  to  be  the  instrument  of  the 
President  of  the  Republic  or  of  the  Federal  Congress?  The 
same  is  true  of  the  Permanent  Court  of  Justice.  Similar  ac¬ 
tions  have  for  it  the  same  transcendent  importance,  the  same  in¬ 
terpretation,  and  one  cannot  give  them,  when  one  reflects  upon 
them  a  little,  a  different  scope  or  meaning. 

But  even  if  it  were  not  so,  it  is  a  fact  that  all  the  States 
today  adherent  to  the  Court  are  agreeable  to  this  reservation  and 
have  so  declared  in  the  meeting  of  1926.  Nothing  is  more 
simple  than  to  place  it  in  the  new  Statute,  declaring  and  stipu¬ 
lating  therein,  for  all  the  nations  that  are  in  the  same  category. 
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that  the  acceptance  of  the  Protocol  and  the  Statute  and  their 
signing  and  ratification  by  any  State  that  does  not  belong  to 
the  League  of  Nations,  do  not  involve  any  legal  relation  what¬ 
ever  with  that  League,  nor  the  acceptance  of  obligations  arising 
from  the  Treaty  of  Versailles.  A  manifest  fact  would  be  con¬ 
verted  into  a  contractual  precept,  applicable  to  as  many  States 
as  are  covered  by  that  hypothesis,  because  there  are  several  that 
do  not  belong  to  the  League,  and  not  for  an  instant  could 
anyone  suppose  that  the  United  States  aspired  to  that  position 
as  an  international  privilege.  If  the  reservation  was  formulated 
in  such  concrete  terms,  it  was  doubtless  because  it  did  not  pro¬ 
ceed  from  a  meeting  of  nations,  but  from  the  legislative  power 
of  one  of  them,  which  neither  could  nor  should  speak  for  any¬ 
one  but  itself. 

The  same  thing  happens  with  the  second  reservation,  in 
which  the  United  States  considers  that  they  should  participate, 
through  their  appointed  representatives  for  the  purpose,  and  on 
equal  terms  with  the  other  States,  Members  of  the  League  rep¬ 
resented  in  the  Council  or  in  the  Assembly,  in  all  deliberations 
of  both  bodies  for  the  election  of  judges  or  deputy-judges,  or 
for  filling  the  partial  vacancies  that  may  occur.  What  is  asked 
for  is  very  just  and  the  Conference  of  1926  explicitly  accepted 
it.  Nevertheless,  perhaps  because  the  representatives  of  the 
United  States  did  not  attend,  it  was  provided  in  Article  2  of 
the  Protocol  there  prepared,  that  the  methods  and  procedure 
would  be  the  subject  of  an  agreement  arrived  at  between  the 
United  States  and  the  Council  of  the  League  of  Nations.  This 
lends  itself  to  a  misunderstanding,  from  the  fact  that  it  obliges 
a  Power  which  subordinates  its  adherence  to  the  stipulation  of 
it  not  being  in  any  way  bound  with  respect  to  the  League  of 
Nations,  to  deal  with  that  League.  It  was,  besides,  rather  im¬ 
practical,  because  the  countries  in  conference  and  the  United 
States  also,  particularly,  had  first  to  ratify  the  Protocol  and, 
later  on,  the  new  agreement  with  the  Council,  the  result  being 
thus  subjected  to  all  the  perils  and  difficulties  of  two  subse¬ 
quent  deliberations  in  the  legislative  bodies. 
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It  is  much  easier  and  more  sensible  to  have  the  new  Com¬ 
mission,  when  drawing  up  the  amendment  to  the  Statute,  pro¬ 
vide  therein  that  all  the  nations  adherent  to  it,  who  do  not  at 
the  same  time  belong  to  the  League  of  Nations — and  there  are 
several  in  that  situation — shall  be  empowered  to  participate  in 
the  election  of  judges,  and  it  should  indicate  the  necessity  of 
their  being  notified  for  that  purpose,  two  months  in  advance, 
of  the  date  and  place  where  the  two  corresponding  electoral 
bodies  are  to  meet,  so  that  they  may  send  their  representatives 
there. 

It  might  be  provided  that  the  United  States  shall  have  the 
power,  for  that  purpose,  to  designate  their  representatives  for 
the  elections  held  in  each  of  the  two  electoral  bodies. 

The  Third  Reservation  refers  to  the  payment  of  the  ex¬ 
penses  of  the  Court  by  the  United  States,  in  the  proportion  that 
Congress  may  resolve,  and  it  is  very  probable  that  everybody 
will  be  satisfied  if  the  Statute  establishes  the  proportion  in 
which  the  nation’s  adherent  thereto  have  to  contribute  annual¬ 
ly  to  such  expenses.  A  contractual  formula  of  the  Statute  that 
would  reproduce  what  is  now  actually  in  practice,  will  assured¬ 
ly  not  give  rise  to  any  difficulty  in  the  United  States  Senate, 
because  it  is  the  system  which,  with  the  approval  of  that  dis¬ 
tinguished  body  and  that  of  the  entire  world,  is  followed  by 
the  Office  of  the  Universal  Postal  Union  and  by  a  series  of 
other  and  very  numerous  international  organizations.  This 
system,  besides,  and  we  can  never  insist  on  this  consideration 
enough,  covers  the  case  of  the  United  States  and  that  of  any 
other  nation  who  now  or  in  future  may  wish  to  avail  itself 
permanently  of  the  functions  of  the  Court. 

The  Fourth  Reservation  maintains  the  right  of  the  United 
States  on  its  part  to  denounce  the  Protocol  and  the  Statute. 
Nothing  is  actually  said  in  the  latter  concerning  the  method 
of  withdrawing  from  it  and,  consequently,  it  appears  that  each 
one  of  the  contracting  nations  has  the  right  to  do  so  when  it 
pleases.  This  is  a  rule  of  international  law  that  all  America 
has  just  accepted  as  a  precept  written  into  Article  17  of  the 
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Agreement  on  Treaties,  which  was  approved  in  the  VI  Pan 
American  Conference.  The  new  Statute  should  fill  in  the 
void  or  silence  of  the  old  one  on  this  point,  establishing  the 
same  power  for  all  the  contracting  parties,  with  no  more  re¬ 
strictions  than  are  usual  as  well  as  necessary.  One  is  that  the 
denouncer  of  the  Protocol  has  fulfilled  and  shall  fulfill  all  his 
obligations  up  to  then  contracted  with  respect  to  the  Court. 
And  another  that  the  denouncement  and  consequent  withdrawal 
of  a  State  do  not  affect  the  litigations  brought  before  the  Court 
and  pending  its  judgment,  nor,  in  consequence,  the  rights  ac¬ 
quired  by  other  litigants. 

In  this  fourth  reservation  or  stipulation,  it  is  stated  that 
the  Statute  cannot  be  amended  without  the  consent  of  the  United 
States.  It  would  appear  that  this  is  an  unavoidable  rule  of 
all  agreements  between  nations,  the  same  as  it  is  in  all  con¬ 
tracts  between  private  parties.  What  originated  in  the  free  mu¬ 
tual  accord  of  various  parties  cannot,  as  a  general  rule,  be  al¬ 
tered  or  suppressed  by  the  will  of  one  alone.  But  the  Statute 
needs,  in  order  not  to  create  impossible  privileges,  to  extend  the 
same  rule  to  all  the  contracting  parties,  so  that  it  may  not  ap¬ 
pear  that  the  right  of  veto  is  for  one  of  them  alone.  If  the 
majority,  in  any  collective  international  resolution,  attempts, 
at  a  given  moment,  to  change  the  stipulations,  it  cannot  im¬ 
pose  its  will  on  the  others.  Neither  is  it  conceivable  that  one 
party  alone,  or  a  minority,  may  oblige  the  rest  to  uphold  stip¬ 
ulations  they  believe  inadequate,  dangerous  or  imprudent.  The 
remedy  is  the  denouncement  and  the  concerting  of  a  new  treaty 
among  those  who  may  be  in  agreement  with  the  proposed 
changes. 

The  fifth  and  last  reservation  may  also  be  divided  into 
two  parts.  One  of  them  consists  in  maintaining  that  the  Court 
cannot  give  advisory  opinions  except  publicly,  after  having  no¬ 
tified  all  the  States  adherent  or  interested  of  the  request  and 
of  having  heard  them  or  given  them  an  opportunity  to  be  heard. 
This  is  the  rule  that  is  being  followed  today  and  which  the 
Court  itself  has  provided  for  in  its  proceedings;  but  in  order 
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that  it  may  not  depend  upon  the  future  resolutions  of  the  same 
Court,  but  be  made  obligatory  as  one  of  its  fundamental  prin¬ 
ciples,  it  can  and  should  be  put  in  the  Statute.  It  is  to  be 
hoped  that  the  Commission  of  Jurists  will  do  so.  This  ef¬ 
fected,  that  part  of  the  fifth  North  American  reservation  will 
disappear,  having  been  completely  satisfied. 

Its  other  point  demands  that  the  Court  shall  not  accept, 
without  the  consent  of  the  United  States,  a  request  for  an  ad¬ 
visory  opinion  in  matters  or  questions  in  which  the  United 
States  has  or  claims  to  have  an  interest.  This  is  equivalent  to 
depending  upon  the  consent  of  whoever  the  question  may  af¬ 
fect  in  order  that  the  Court  may  answer  it.  It  has  no  relation 
whatever  with  the  fact  of  asking  for  it,  but  it  may  come  up  a 
posteriori,  after  the  Court  notifies  all  the  adherent  countries  of 
its  existence,  when  the  party  who  happens  to  be  in  this  situa¬ 
tion  can  then  formulate  his  petition,  prior  to  his  being  resolved 
or  tried  by  the  Court.  There  is  the  precedent  of  the  request 
for  an  opinion  relating  to  Eastern  Carelia  which  can  serve  as 
a  basis  for  the  Commission  to  orient  its  work  on  this  point. 
It  may  be  admissible  too  for  the  States  that  do  not  belong  to 
the  League  of  Nations  to  participate  in  the  resolutions  taken 
by  the  Assembly  and  the  Council,  on  the  request  for  opinions, 
but  it  would  be  much  more  complicated  and  difficult  of  exe¬ 
cution  in  practice.  The  other  method  which  we  have  recom¬ 
mended  would  assuredly  provoke  a  previous  exchange  of  views, 
extrajudicially,  that  would  almost  always  make  it  unnecessary 
to  employ  it. 

The  draft  of  Protocol  annexed  to  the  Minutes  of  the  Spe¬ 
cial  Conference  of  September  28,  1926,  perhaps  committed  a 
tactical  error  in  reserving  to  the  other  contracting  Powers  the 
right  to  withdraw  their  acceptance  to  the  second  part  of  Reser¬ 
vation  Four  and  to  all  of  the  Fifth  Reservation,  by  a  two- 
thirds  majority  vote. 

This  faculty  is  based,  according  to  the  Minutes,  on  the 
possibility  that  the  system  might  not  give  satisfactory  results. 
It  is  somewhat  peculiar  to  grant  a  right  that  may  be  in  force 
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while  it  is  not  in  use,  reserving  the  privilege  of  suppressing  it 
when  it  may  be  used.  In  international  life  reprisals  may  be 
indulged  in  on  a  day  of  friction,  but  they  should  not  be  an¬ 
nounced  on  a  day  of  harmony. 

On  these  principal  questions  and  on  others  of  minor  im¬ 
portance  it  is  very  possible  that  the  Commission  of  Jurists  will 
deliberate  and  propose  what  they  esteem  advisable,  at  their  next 
meeting  to  which  we  have  repeatedly  alluded.  Today  they 
have  in  their  hands  the  hopes  of  as  many  in  the  world  as  are 
concerned  for  peace  and  universal  justice,  and  the  names  of  the 
persons  who  are  to  compose  it  are,  in  this  sense,  an  unques¬ 
tionable  guarantee.  There  are  in  it  jurists  of  wide  and  merited 
reputation  and  statesmen  deservedly  recognized  as  such. 

The  moment  is  propitious  for  incorporating  in  formulas 
accepted  by  all  the  will  and  the  deed  of  the  civilized  nations 
of  the  globe.  The  last  world  war  has  left  in  the  political  and 
diplomatic  atmosphere  longings  for  peace.  We  have  all  seen 
it,  more  or  less,  close  at  hand,  and  the  whole  world  is  still  suf¬ 
fering  from  its  economic  consequences.  It  was,  as  every  one  of 
the  armed  struggles  that  preceded  it  has  been,  a  calamity  for  hu¬ 
manity,  and  it  is  necessary  to  place  as  many  obstacles  as  may 
be  possible  in  the  path  of  these  great  convulsions.  Justice  has 
ever  been  the  most  insurmountable  barrier  to  force,  and  the 
most  effective  preventive  to  frustrate  it.  Progress  and  civiliza¬ 
tion  turn  their  supplicating  eyes  to  justice,  as  their  greatest  in¬ 
spiration  and  their  strongest  protection. 

On  February  18th,  last  year,  all  the  nations  of  America, 
assembled  in  the  Capital  of  the  Republic  of  Cuba,  during  the 
Sixth  Pan  American  Conference,  unanimously  declared  that 
the  American  Republics  desire  to  express  that  they  condemn 
war  as  an  instrument  of  national  policy  in  their  mutual  rela¬ 
tions.  A  few  months  later,  on  the  27th  of  last  August,  the 
Kellogg  Pact  was  signed  in  Paris.  Already  ratified  by  the 
United  States  and  on  the  way  to  be  ratified  by  the  immense 
majority  of  nations,  it  takes  up  and  develops  this  noble  theme, 
and  pursuant  to  Article  2  thereof,  the  High  Contracting  Par- 
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ties  agree  that  the  settlement  or  solution  of  all  disputes  or  con¬ 
flicts,  of  whatever  nature  or  of  whatever  origin  they  may  be, 
which  may  arise  among  them,  shall  never  be  sought  except  by 
pacific  means. 

One  step  more  and  the  end  of  the  road  will  be  reached. 
The  universal  acceptance  of  the  new  Statute  of  the  World 
Court  will  be  theory  turned  to  practice,  the  affirmation  of  prin¬ 
ciples  translated  into  facts,  preaching  changed  to  doing,  danger 
replaced  by  tranquility,  and  mankind  leaving  to  history  the 
traces  of  his  primitive  life  to  follow  now  an  existence  just  and 
glorious.  Everyone  of  us,  who  loves  his  times  as  he  loves  his 
country,  may  go  down  to  the  tomb,  proud  of  having  belonged 
to  a  generation  and  an  epoch  in  which  man  had  ceased  to  be  a 
wolf  for  man,  as  a  Latin  has  phrased  it,  and  to  have  laid  the 
foundation  of  private  and  public  life,  hereafter,  as  the  divine 
Martyr  of  Calvary  would  have  wished,  in  universal  brother¬ 
hood. 
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